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US-MEXICO BAR ASSOCIATION
Questions raised about energy law at annual meeting

T

HE US‐Mexico Bar Association held its annual meeting in Houston during November 4‐6
at the upscale St. Regis Hotel in Houston.
The keynote speaker was Carlos Morales
Gil, the former 10‐year director of Pemex’s
http://usmexicobar.org
upstream business unit and, currently, the CEO of Petrobal, the winner
of one of two blocks in the auction held by Mexico’s Hydrocarbon Commission (CNH) on
September 30, 2015. The speaker shared his childhood aspiration to become a lawyer, given
that his father had been a judge.
Mr. Morales was the first of several speakers to
emphasize legal security as a requirement for private
investment. Several panelists observed that “all other
things being equal, the investor will always choose the
jurisdiction that offers the greater legal security.”
To judge from rankings in the Rule of Law Index for
2015, Mexico is at a disadvantage relative to other Latin
American countries (see insert). One way of
summarizing the discussions of the speakers, panelists
and delegates is to observe that the extent to which
Mexico is seen as an investment‐grade rule of law
remains an open question.
Except for Marco Antonio Nieto, an
economist with Baker & McKenzie,
the other panelists were attorneys,
most of whom were specialists
with decades‐long trajectories in
the US‐Mexican legal space.
In this report, we comment
selectively on panels and topics.
From the discussions, we extract a
list of a dozen questions that were
raised but not answered. We offer
suggestions for topics for future
USMBA conferences.
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INTRODUCTION

A

PERCEPTIVE INTRODUCTION to the character of the Mexico’s Energy Reform of 2014
was the off‐line observation by one of the attendees that, in Spanish, “the verb reformar
does not mean ‘to reform’; it means ‘to edit’ or ‘to amend.’ The Energy Reform of 2014
is about making technical adjustments to the status quo, not about embracing a market‐driven
model for the oil sector.” One of the panelists in that conversation observed that the
commitment to centralized state planning and a rigid national narrative that is seen in Mexico is
also found in other countries, China, for example. “The character of the contracts and legal
framework have the look and feel of a service contract.”1
The basic history of energy reform needs to be understood as the progressive attempt to open
space in the legal system for the deployment of private capital while maintaining as much of the
apparatus of centralized planning as possible. Thus, from the nationalization of the electric
sector in the 1960s to the present there is state‐administered pricing for the entire oil and
power value chains; said differently, the prices of all energy products are set by the state, either
in absolute terms or by reference to indexes.
The reform of the electric sector in 1992 created the figure of Independent Power Producer (IPP),
but as a captured generator of the Federal Power Utility (CFE). In 2008, renewable power
generation was introduced into the legal framework, but with strict controls regarding the sale of
surplus power.
On the oil side, the authorities have kept a firm hand on all pricing; so it is a major departure
from more than a half‐century of energy policy to allow market pricing of gasoline beginning in
2018. Upstream, the national oil narrative has not been updated. Opening space for private
capital in the oil value chain is allowed for the convenience of the State, not on account of any
commitment to free‐market capitalism.

DISCUSSION

T
1

HIS DISCUSSION IS BY TOPIC, NOT BY PANEL. This report principally concerns those topics
related to the concerns of stakeholders in the energy sector (for which reason not every
panel or topic is mentioned). A list of panels with their respective speakers is attached

This impression was also noticed in our report #056: “CNH’s Round One Bidding Guidelines: LOPSRM Reborn (Dec. 12,
2014).
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MEI report titles related to selected topics discussed in
the 2015 meeting of the US-Mexico Bar Association
Year

Topic

File #

Pages Chart

2 01 5
Oct 29, 15

Safe Seas Conference in Havana: Presenting Post-Macondo solutions to Cuba

792

8

1

100210

8

1

022015

1

0

This report gives a sense of the presentations and discussions that took place in
Havana during October 19-22 at the first international oil conference held in Cuba
following the renewal of diplomatic relations with the United States at the end of 2014.
The event was attended by 133 delegates from more than 10 countries. Cuba needs
technology that would add to the environmental protection of the Gulf of Mexico.
Cuban regulators have developed an advanced permitting system based on the UK
Safety Case model. The report includes notes received from Cuban regulators
subsequent to the conference.
Sep 24, 15

Glossary of CNH Model Contract for Round 1.2: New and old terms and
definitions
Table 1 of this report provides a preliminary, bilingual glossary of some 160 terms
and definitions that are used in the model contract for CNH’s second auction (known
as Round 1.2). Most these terms are from Round 1.1 (held July 15, 2015). The terms
(as lexical items) are sorted by their respective auction, then listed alphabetically. In
relation to substance, we find some matters still problematic: one of these is
administrative rescission. Noting that BP did not lose its license on account of the
Macondo accident, Mexican regulations should state that rescission will not be
applied in response to any single event.

Feb 21, 15

Ronda Uno vs. LOPSRM (article by George Baker in Reforma)
Published in the opinion page of the Business Section of REFORMA on February 20,
2015, this article by George Baker finds fault with the award criteria in the Draft Model
Contract of the Hydrocarbon Commission (CNH) on December 11, 2014. He argues
that a bidding variable of the highest government percentage is merely the
mathmatical inverse of the variable of lowest price found in the Public Works Law
(LOPSRM). Both variants, he argues, are designed to protect public servants against
possible sanctions by future auditors than to serve the public interest.
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Oct 26, 14

The Tale of Vronche, Part Two
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This report anticipates that the Energy Reform of 2014 will be followed by a future
one in 2024 that will be much more aggressive than that embodied in the legislation
promulgated in August and in the regulations that are pending. The attributes of the
future reform are listed in Table 1. The narrative to which the title of this report refers
is set in medieval times. In a dialog about the state of agriculture in a hermit kingdom,
the history, logic and ideology of energy reform in Mexico may be discerned.

2 01 2
Jun 27, 12

Vronche and the Seven Dwarfs: An Upstream Fairy Tale
A saying in Mexico is that “Truth is told in fiction, while fiction is told in truth.” A
critique of Pemex’s second bid round, which culminated in awards on June 19, 2012,
for four of the six blocks, is told in the language of a fairy tale of the Middle Ages.

Apr 24, 12

US-Mexico Transboundary Hydrocarbon Agreement (Part II)
This report examines problematic aspects of the Transboundary Agreement, paying
particular attention to the objections and concerns of the minority of senators who
voted against immediate approval (69 in favor, 21 against). Sen. Pablo Gómez
(PRD), who was the principal voice of the opposition, asked about why the CNH had
not been designated at the executive agency that would represent the Mexican
government in the administration of the Agreement. Another question concerned the
omission from the agreement of the first 9 miles that the US said were under Texas
jurisdiction. An outline of the debate is Exhibit C.

Mar 19, 12

US-Mexico Transboundary Hydrocarbon Agreement: A New Face for Pemex’s
Incentive Contract?
Until 2012, neither Mexico or the U.S. had signed a cross-border agreement related
to petroleum. Lease auctions of blocks continuous with Mexico on the U.S. side
received no bids. The agreement provides a scaffolding of public oversight for the
unitization of cross-border fields and for the eventual formation of a joint operating
agreement between "licensees" on both sides. At this stage, the agreement is limited
to sharing information, not risk.
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